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From Theory to Practice

|. Parshiot in Staccato Presentation
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[l. Focus on D'09Yn-NN' Transition...

A. Review sections of Oral Law

e Interpretations received by Moshe at Sinai

e Laws received by Moshe at Sinai

e Rabbinic interpretation and application of Torah Law
e Gezeirot

e Takanot

[Il. Case Study: The Laws of Personal Injury

A. Torah Text
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An eye for an eye, a tooth for a tooth, a hand for a hand, a foot for a foot
a burn for a burn, a wound for a wound, a bruise for a bruise.
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And if a man inflicts a wound on his fellow, as he did, so shall be done to him:
a break for a break, an eye for an eye, a tooth for a tooth; just as he will have inflicted a wound
on a person, so shall be inflicted on him._
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B. Rabbinic Application-Step 1: A Global Transformation
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Why does the mishna take for granted that one who causes injury is liable for monetary
compensation to the injured party? The Merciful One states in the Torah: “An eye for an eye”
(Exodus 21:24).
You might say that this means that the one who causes injury shall be physically punished in
kind.
That interpretation should not enter your mind... As a baraita teaches: Based on the verse: “An
eye for an eye, a tooth for a tooth, a hand for a hand, a foot for a foot” (Exodus 21:24), one
might have thought that if one blinds another’s eye, the court blinds his eye as punishment; or
if one severs another’s hand, the court severs his hand; or if one broke another’s leg, the court
breaks his leg.
Therefore, the verse states: “One who strikes a person,” and the verse also states: “And one
who strikes an animal,” to teach that just as one who strikes an animal is liable for monetary
compensation, so too, one who strikes a person is liable for monetary compensation.

Note: The above Talmudic passage launches a multi-page discussion in which a variety of
possible texts are offered as the source of monetary compensation for personal injury in Jewish
Law.
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And even though these things are apparent from perusal of the written Torah, they are all
explained from the mouth of Moshe, our teacher, and they are all laws [given] to Moshe that
are in our hands. And like this did our ancestors see that they were judging in the court of
Yehoshua and in the court of Shmuel the Ramati and in each and every court that stood from
the times of Moshe, our teacher, until today.

Note: The Rambam indicates that this application falls into the realm of “Received
Interpretation “
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C. Question: But Why Doesn’t the Torah Say What it Means?
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The Torah’s statement: "If a man disfigures a person, as he has done so shall it be done to him"
(Leviticus 24:20), does not mean that we are to injury on this man as he did on the other, but
that the offender fittingly deserves to be deprived of a limb or wounded in the same manner as
he did, and must therefore indemnify the damage he caused. Furthermore, the Torah says:
"You shall accept no ransom for the life of a murderer" (Numbers 35:31), implying that only for
a murderer no ransom is accepted, but compensation is taken for the loss of limbs or for
injuries sustained.
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Death caused by an individual’s negligence should obligate the perpetrator to death. We
cannot, however, execute an individual for a crime of inaction-monetary compensation is,
therefore, imposed instead.

D. Rabbinic Interpretation-Step 2: Measuring the Immeasurable- Five Potential
Payments for Personal Injury
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e Assess individual’s decrease in value as servant/slave, resulting from the damages

e For unskilled laborer- fixed value
e For skilled laborer affected by injury-payment determined by change in personal value
in field of expertise



4 OU Parsha Shiur 2020-2021
Shiur 15 Parshat Mishpatim
Rabbi Shmuel Goldin
rgoldin@ahavathtorah.org

2. 0'D NNN DD VX-Pain
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e When no permanent injury is caused and, consequently, no 211 paid: The Rambam
maintains that assessment is based on how much an individual similar to the victim
would demand to be paid to willingly endure the pain of this injury. The Rosh, in
contrast, argues that we assess how much an individual would pay to escape the pain of
such an injury.

e Inacase of lasting injury, where p1lis paid, assessment of 7¥X is based on how much an
individual would pay to avoid the pain associated with this injury.
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e Inacase where no permanent injury is caused and, consequently, no 11 paid: The
Rambam maintains that naw is determined by computing lost wages over the period of
recuperation.

e In acase of lasting injury, where 11 is paid, n2v is determined by minimum wage.

e The Tur maintains that in a case of lasting injury where the victim will still be able to
perform his previous profession, computation is based on the loss of wages in that
profession. Moreover, the Tur maintains that, in all cases, the computation is not based
directly on lost wages, but on the basis of how much an individual would pay not to
have to work.

4. X9 X9 1191-Medical Bills
22-12:ON LOYN |WN |N7Wa Y
DI' 722 1IX9Y'W KON 17 WDW'T TIIXK DIY '19117 11X N K7 TN I'vn NIl [fywn 1D 19N
nowNN DX ITAR'Y [X"Y 721n0] 7" Nnk n"nw X798 01 orr 752 17 [N NIKDIN M7 ROMN'Y TY
72M1n KR OXR qKIITY K71 [n"w] T"2% Domi Y XN nndi T f2inm x9N 0 Nnda IN7nn
MIX NIMNAN KNP ND' JAXY KON X7 KN 17 17 721nn 710' YR X9IX "IN X9NN DY 7 N
DX |21 DI72 17 9'0M 1I'R INITARY 950 IN' N7NNN NDIRNAIE Y7101 11702 727300 N DRI 7'Tn
220 PN T2 [NNEA7NNN )IRNN NND NI [FTAIR DAY DI INITARY NN 'NNID 'K T' XNan
VI 1R 9'0IM 12'R NIXPZNIY A1 N7NNN NDIRNY a1 T'N
X7 N7NNN IRNN DX QRT W'D DT 1IMIpn NNl 2'Tan? RIn Mpn Nt 12T 2"t 0"anan andi
[AT NND1 1'X 0'7IN 2N2T NDY 1I'R DT "N 2'TA% T05N NN 19'N7 DA NI'NYT 7D'W NI 17 9ol
INXIDNA 72NN 7U7N' MIR TR X7 DXRT TII [V"N0] DXy 0myd NN KITAIRNN N7nnn
NI'Y 72NN YyT'WI 72K [0W] 17 DNA Xy KINW DTR7 VTP R7Y [DIXD D7NNn mxya IR
7"7T w1 M2 DINR O"a NV W' 0T DYUI INXYA PTRNNT7 AR N7 21NN 2'7TA0N 'R KITAIRNN
W'l INKRIONI INAY DI'l DI' 722 11NN Wjpa7 10X K79 1D 2'TAn 2y amnn? InTT *7 axann ov
[T 73 7y X9 DWW 1D X KITAIRNDI DI 727 27 1901 DAY [N 1IRT 20T DIWKR *71man
19107 NN2IM TAIRNT [I'D TAIRNA NAWN DAT X7'Nnl 0 752 X9 11DW? 110¥N7 7127 In7nn
X KITNIRNA 7'TANT7 N2VIN w' 0"2NTN7 1IXAY QWn DyLVn DaT T [DW n"wa] [IKAD NYT INTI
070191 IT NYT NXRAIN X7




6 OU Parsha Shiur 2020-2021
Shiur 15 Parshat Mishpatim
Rabbi Shmuel Goldin
rgoldin@ahavathtorah.org

e Although by all rights, the victim should be reimbursed for medical bills on a daily basis
through his period of recuperation, the rabbis decreed that an assessment should take
place at the outset.

e According to most authorities, this assessment is designed to protect the perpetrator
from potential abuse by victim, and consists of a global estimation of all medical bills
directly related to the injury. This sum is paid in advance to the court and is meted out
under their authority. Some scholars also perceive protection for the victim in this
decree, ensuring that he will not have to “chase after” payment from the perpetrator.

e Yet other authorities view the rabbinic decree differently, maintaining that the
assessment is limited to the procurement of “dedicated” medical care. Once caregivers
are under contract, however, further payment is distributed on a daily basis.

5. T NN7WI :nwa -Embarrassment (Mental Anguish)
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e The most subjective of the five payments, the assessment of nwa is dependent on the

social status of both the perpetrator and the victim, respectively.

IV. A Critical Aside: “My Son, the Doctor

A. Permission to Heal
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B. Obligation to Heal
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